10
11
12
13
14
15
16

4719L. 13F
SENATE SUBSTI TUTE
FOR
SENATE COW TTEE SUBSTI TUTE
FOR
HOUSE SUBSTI TUTE
FOR
HOUSE COMM TTEE SUBSTI TUTE
FOR
HOUSE BI LL NO 1566
AN ACT
To repeal section 208.215, RSMb, and to enact
inlieu thereof three new sections relating

to nmedi cal assistance cost contai nnent within
t he Medi caid program

GOhrWN

BE | T ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF M SSOURI,
AS FOLLOWE:

Section A Section 208.215, RSMo, is repealed and three new
sections enacted in lieu thereof, to be known as sections
208. 147, 208.212, and 208.215, to read as foll ows:

208. 147. 1. The departnent shall conduct an annual incone

and eliqgibility verification review of each recipient of nedical

assi stance. Such review shall be conpleted not |ater than twelve

nmont hs after the recipient's last eligibility determ nation.

2. The annual eligibility review requirenent nay be

satisfied by the conpletion of a periodic food stanp

1
EXPLANATI ON- Matter encl osed in bol d-faced brackets [thus] in the
above bill is not enacted and is intended to be onitted fromthe | aw

Matter in boldface type in the above law is proposed |anguage.
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redeternmi nation for the househol d.

3. (1) The departnent shall require recipients to provide

docunentation for incone verification for purposes of the

eligibility review described in subsection 1 of this section.

Such docunentation may include, but not be limted to:

(a) Current wage stubs:

(b) A current W2 form

(c) Statenents fromthe recipient's enployer: and

(d) A wage match with the division of enploynent security.

(2) The famly support division may al so verify information

through inquiry into the personal property and driver's licensing

systens of the departnent of revenue, or through other data

mat ches.

4. The departnent shall by rule establish procedures that

require applicants or recipients to disclose at the tine of

application or the annual eliqgibility review whether their

enpl oyer offers enpl oyer-sponsored health insurance that they are

eligible to receive, whether the applicant or recipient

participates in the enpl oyer-sponsored health i nsurance prodram

and to disclose the applicant's or recipient's reason for not

participating in the enpl oyer-sponsored plan, if applicable.

5. The department shall establish by rul e procedures that

require any applicant or recipient who is enpl oyable but who is

unenpl oyed at the tinme of application or the annual eliqgibility

review, to disclose whether they have sought enpl oynent.
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6. Any rule or portion of a rule, as that termis defined

in section 536.010, RSMo, that is created under the authority

del egated in this section shall becone effective only if it

conplies with and is subject to all of the provisions of chapter

536, RSMb, and, if applicable, section 536.028, RSMb. This

section and chapter 536, RSMb, are nonseverable and if any of the

powers vested with the general assenbly pursuant to chapter 536,

RSMb, to review, to delay the effective date, or to disapprove or

annul a rule are subsequently held unconstitutional, then the

grant _of rul emaki ng authority and any rul e proposed or adopted

af ter Auqust 28, 2004, shall be invalid and void.

208. 212. 1. For purposes of Medicaid eliqgibility,

investnent in annuities shall be limted to those annuities that:

(1) Are actuarially sound as neasured agai nst the Soci al

Security Adm nistration Life Expectancy Tables, as anended;

(2) Provide equal or nearly equal paynents for the duration

of the device and which exclude "ball oon" style final paynents;

and

(3) Provide the state of M ssouri secondary or conti ngent

beneficiary status ensuring paynent if the individual predeceases

the duration of the annuity, in an anpbunt equal to the Medicaid

expendi ture made by the state on the individual's behalf.

2. The departnment shall establish a thirty-six nonth | ook-

back period to review any investnent in an annuity by an

applicant for Medicaid benefits. If an investnment in an annuity
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is deternined by the departnent to have been nade in anticipation

of obtaining or with an intent to obtain eliqgibility for Mdicaid

benefits, the departnent shall have available all renmedi es and

sanctions permtted under federal and state | aw reqgardi ng such

investnent. The fact that an investnent in an annuity which

occurred prior to the effective date of this section does not

meet the criteria established in subsection 1 of this section

shall not automatically result in a disall owance of such

i nvest nent .

3. The department of social services shall promul gate rul es

to adm nister the provisions of this section. Any rule or

portion of a rule, as that termis defined in section 536.010,

RSMb, that is created under the authority delegated in this

section shall becone effective only if it complies with and is

subject to all of the provisions of chapter 536, RSMo, and, if

applicable, section 536.028, RSMb. This section and chapter 536,

RSMb, are nonseverable and if any of the powers vested with the

general assenbly pursuant to chapter 536, RSMb, to review, to

delay the effective date, or to disapprove and annul a rule are

subsequently held unconstitutional, then the grant of rul enaking

authority and any rule proposed or adopted after Auqust 28, 2004,

shall be invalid and voi d.

208.215. 1. Medicaid is payer of last resort unless
ot herw se specified by aw. \Wen any person, corporation,

institution, public agency or private agency is liable, either
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pursuant to contract or otherwise, to a recipient of public

assi stance on account of personal injury to or disability or

di sease or benefits arising froma health insurance plan to which
the recipient may be entitled, paynents nmade by the departnent of
soci al services shall be a debt due the state and recoverable
fromthe liable party or recipient for all paynents nade in
behal f of the recipient and the debt due the state shall not
exceed the paynents made from nedi cal assi stance provi ded under
sections 208. 151 to 208.158 and section 208.162 and section

208. 204 on behalf of the recipient, mnor or estate for paynents
on account of the injury, disease, or disability or benefits
arising froma health i nsurance programto which the recipient
may be entitl ed.

2. The departnment of social services may nmintain an
appropriate action to recover funds due under this section in the
name of the state of M ssouri against the person, corporation,
institution, public agency, or private agency liable to the
reci pient, mnor or estate.

3. Any recipient, mnor, guardian, conservator, personal
representative, estate, including persons entitled under section
537.080, RSMb, to bring an action for wongful death who pursues
| egal rights against a person, corporation, institution, public
agency, or private agency liable to that recipient or mnor for
injuries, disease or disability or benefits arising froma health

i nsurance plan to which the recipient my be entitled as outlined
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in subsection 1 of this section shall upon actual know edge t hat
t he departnent of social services has paid nedical assistance
benefits as defined by this chapter, pronptly notify the
departnment as to the pursuit of such legal rights.

4. Every applicant or recipient by application assigns his
right to the department of any funds recovered or expected to be
recovered to the extent provided for in this section. Al
applicants and recipients, including a person authorized by the
probate code, shall cooperate with the departnent of social
services in identifying and providing information to assist the
state in pursuing any third party who nay be liable to pay for
care and services avail able under the state's plan for nedical
assi stance as provided in sections 208.151 to 208.159 and
sections 208. 162 and 208.204. All applicants and recipients
shal | cooperate with the agency in obtaining third-party
resources due to the applicant, recipient, or child for whom
assistance is clainmed. Failure to cooperate w thout good cause
as determ ned by the departnent of social services in accordance
with federally prescribed standards, shall render the applicant
or recipient ineligible for nmedical assistance under sections
208. 151 to 208. 159 and sections 208.162 and 208. 204.

5. Every person, corporation or partnership who acts for or
on behalf of a person who is or was eligible for nedical
assi stance under sections 208. 151 to 208. 159 and sections 208. 162

and 208. 204 for purposes of pursuing the applicant's or
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recipient's claimwhich accrued as a result of a nonoccupati onal
or nonwork-related incident or occurrence resulting in the
paynment of nmedi cal assistance benefits shall notify the
department upon agreeing to assist such person and further shal
notify the departnent of any institution of a proceeding,
settlenment or the results of the pursuit of the claimand give
thirty days' notice before any judgnent, award, or settlenent may
be satisfied in any action or any claimby the applicant or

reci pient to recover damages for such injuries, disease, or
disability, or benefits arising froma health insurance program
to which the recipient may be entitl ed.

6. Every recipient, mnor, guardian, conservator, personal
representative, estate, including persons entitled under section
537.080, RSMb, to bring an action for wongful death, or his
attorney or legal representative shall pronmptly notify the
departnment of any recovery froma third party and shal
i mredi ately rei nburse the departnment fromthe proceeds of any
settlenment, judgnent, or other recovery in any action or claim
initiated against any such third party.

7. The departnment director shall have a right to recover
t he amount of paynents made to a provider under this chapter
because of an injury, disease, or disability, or benefits arising
froma health insurance plan to which the recipient may be
entitled for which a third party is or may be liable in contract,

tort or otherw se under |aw or equity.
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8. The departnment of social services shall have a Iien upon
any noneys to be paid by any insurance conpany or simlar
busi ness enterprise, person, corporation, institution, public
agency or private agency in settlenent or satisfaction of a
judgment on any claimfor injuries or disability or disease
benefits arising froma health insurance programto which the
reci pient may be entitled which resulted in nedical expenses for
whi ch the departnment made paynent. This lien shall also be
applicable to any noneys which may cone into the possession of
any attorney who is handling the claimfor injuries, or
disability or disease or benefits arising froma health insurance
plan to which the recipient may be entitled which resulted in
paynents nade by the departnent. |In each case, a lien notice
shal |l be served by certified mail or registered mail, upon the
party or parties against whomthe applicant or recipient has a
claim demand or cause of action. The lien shall claimthe
charge and describe the interest the departnent has in the claim
demand or cause of action. The lien shall attach to any verdict
or judgnment entered and to any noney or property which may be
recovered on account of such claim demand, cause of action or
suit fromand after the tinme of the service of the notice.

9. On petition filed by the departnent, or by the
reci pient, or by the defendant, the court, on witten notice of
all interested parties, may adjudicate the rights of the parties

and enforce the charge. The court may approve the settlenment of
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any claim demand or cause of action either before or after a
verdict, and nothing in this section shall be construed as
requiring the actual trial or final adjudication of any claim
demand or cause of action upon which the departnent has charge.
The court may determ ne what portion of the recovery shall be
paid to the departnent against the recovery. 1In making this
determ nation the court shall conduct an evidentiary hearing and
shal | consider conpetent evidence pertaining to the foll ow ng
matters:

(1) The amount of the charge sought to be enforced agai nst
the recovery when expressed as a percentage of the gross anount
of the recovery; the amount of the charge sought to be enforced
agai nst the recovery when expressed as a percentage of the anount
obt ai ned by subtracting fromthe gross amount of the recovery the
total attorney's fees and other costs incurred by the recipient
incident to the recovery; and whether the departnment should, as a
matter of fairness and equity, bear its proportionate share of
the fees and costs incurred to generate the recovery from which
t he charge is sought to be satisfied;

(2) The amount, if any, of the attorney's fees and ot her
costs incurred by the recipient incident to the recovery and paid
by the recipient up to the tine of recovery, and the anount of
such fees and costs renmaining unpaid at the tinme of recovery;

(3) The total hospital, doctor and other nmedi cal expenses

incurred for care and treatnent of the injury to the date of
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recovery therefor, the portion of such expenses theretofore paid
by the recipient, by insurance provided by the recipient, and by
t he departnent, and the amount of such previously incurred
expenses which remain unpaid at the tinme of recovery and by whom
such incurred, unpaid expenses are to be paid;

(4) \Wether the recovery represents | ess than substantially
full reconpense for the injury and the hospital, doctor and ot her
medi cal expenses incurred to the date of recovery for the care
and treatnment of the injury, so that reduction of the charge
sought to be enforced against the recovery would not |ikely
result in a double recovery or unjust enrichnment to the
reci pi ent;

(5) The age of the recipient and of persons dependent for
support upon the recipient, the nature and permanency of the
recipient's injuries as they affect not only the future
enpl oyability and education of the recipient but also the
reasonably necessary and foreseeable future material,
mai nt enance, nedical rehabilitative and training needs of the
reci pient, the cost of such reasonably necessary and foreseeabl e
future needs, and the resources available to neet such needs and
pay such costs;

(6) The realistic ability of the recipient to repay in
whol e or in part the charge sought to be enforced against the
recovery when judged in light of the factors enunerated above.

10. The burden of producing evidence sufficient to support

10
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the exercise by the court of its discretion to reduce the anount
of a proven charge sought to be enforced agai nst the recovery
shall rest with the party seeking such reduction.

11. The court may reduce and apportion the departnment's
lien proportionate to the recovery of the claimant. The court
may consider the nature and extent of the injury, econom c and
noneconom c | oss, settlenent offers, conparative negligence as it
applies to the case at hand, hospital costs, physician costs, and
all other appropriate costs. The departnment shall pay its pro
rata share of the attorney's fees based on the departnent's lien
as it conpares to the total settlenent agreed upon. This section
shall not affect the priority of an attorney's |lien under section
484. 140, RSMb. The charges of the departnent described in this
section, however, shall take priority over all other |iens and
charges existing under the laws of the state of Mssouri with the
exception of the attorney's lien under such statute.

12. \Wenever the departnent of social services has a
statutory charge under this section against a recovery for
damages incurred by a recipient because of its advancenent of any
assi stance, such charge shall not be satisfied out of any
recovery until the attorney's claimfor fees is satisfied,
irrespective of whether or not an action based on recipient's
claimhas been filed in court. Nothing herein shall prohibit the
director fromentering into a conprom se agreenent wth any

recipient, after consideration of the factors in subsections 9 to

11
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13 of this section.

13. This section shall be inapplicable to any claim demand
or cause of action arising under the workers' conpensation act,
chapter 287, RSMb. From funds recovered pursuant to this section
the federal governnment shall be paid a portion thereof equal to
the proportionate part originally provided by the federal
governnment to pay for nedical assistance to the recipient or
m nor involved. The departnent shall [have the right to] enforce

TEFRA liens, 42 U.S.C. Section 1396p, as authorized by federal

| aw and regul ation on permanently institutionalized individuals.

The departnent shall have the right to enforce TEFRA liens, 42

U.S.C. Section 1396p, as authorized by federal |aw and requl ation

on all other institutionalized individuals.. For the purposes of

this subsection, "permanently institutionalized individuals"

means those persons who the departnment deternines cannot

reasonably be expected to be discharged and return hone, and

"property” includes the honestead and all other personal and real
property in which the recipient has sole legal interest or a
| egal interest based upon co-ownership of the property which is
the result of a transfer of property for less than the fair
mar ket value within thirty nonths prior to the recipient's
entering the nursing facility. The follow ng provisions shal
apply to such |iens:

(1) The lien shall be for the debt due the state for

medi cal assistance paid or to be paid on behalf of a recipient.

12
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The amount of the lien shall be for the full amount due the state
at the time the lien is enforced;

(2) The director of the departnment or the director's
designee shall file for record, with the recorder of deeds of the
county in which any real property of the recipient is situated, a
witten notice of the lien. The notice of lien shall contain the
name of the recipient and a description of the real estate. The
recorder shall note the time of receiving such notice, and shal
record and index the notice of lien in the same manner as deeds
of real estate are required to be recorded and i ndexed. The
director or the director's designee may rel ease or discharge al
or part of the lien and notice of the release shall also be filed
with the recorder

(3) No such Iien may be inposed against the property of any
i ndividual prior to his death on account of nedical assistance
pai d except:

(a) In the case of the real property of an individual:

a. Wio is an inpatient in a nursing facility, internediate
care facility for the nentally retarded, or other nedica
institution, if such individual is required, as a condition of
receiving services in such institution, to spend for costs of
nmedi cal care all but a m nimal anount of his income required for
personal needs; and

b. Wth respect to whomthe director of the departnent of

soci al services or the director's designee determ nes, after

13
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noti ce and opportunity for hearing, that he cannot reasonably be
expected to be discharged fromthe nedical institution and to
return hone. The hearing, if requested, shall proceed under the
provi sions of chapter 536, RSMb, before a hearing officer
designated by the director of the departnment of social services;
or

(b) Pursuant to the judgnent of a court on account of
benefits incorrectly paid on behalf of such individual;

(4) No lien may be inposed under paragraph (b) of
subdi vision (3) of this subsection on such individual's hone if
one or nore of the follow ng persons is lawfully residing in such
hone:

(a) The spouse of such i ndividual;

(b) Such individual's child who is under twenty-one years
of age, or is blind or permanently and totally disabled; or

(c) A sibling of such individual who has an equity interest
in such home and who was residing in such individual's honme for a
period of at |east one year inmmediately before the date of the
i ndividual's adm ssion to the nedical institution;

(5) Any lien inposed with respect to an individual pursuant
to subparagraph b of paragraph (a) of subdivision (3) of this
subsection shall dissolve upon that individual's discharge from
t he medi cal institution and return hone.

14. The debt due the state provided by this section is

subordinate to the lien provided by section 484.130, RSM, or

14
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section 484.140, RSMo, relating to an attorney's lien and to the
reci pient's expenses of the claimagainst the third party.

15. Application for and acceptance of nedical assistance
under this chapter shall constitute an assignnment to the
departnment of social services of any rights to support for the
pur pose of nedical care as determ ned by a court or
adm ni strative order and of any other rights to paynent for
nmedi cal care

16. Al recipients of benefits as defined in this chapter
shal | cooperate with the state by reporting to the division of
famly services or the division of nedical services, within
thirty days, any occurrences where an injury to their persons or
to a nmenber of a household who receives nedical assistance is
sustai ned, on such formor fornms as provided by the division of
famly services or the division of nedical services.

17. |If a person fails to conply with the provision of any
judicial or adm nistrative decree or tenporary order requiring
t hat person to maintain nedical insurance on or be responsible
for nedi cal expenses for a dependent child, spouse, or ex-spouse,
in addition to other renedi es avail able, that person shall be
liable to the state for the entire cost of the nedical care
provi ded pursuant to eligibility under any public assistance
program on behal f of that dependent child, spouse, or ex-spouse
during the period for which the required nedical care was

provi ded. Were a duty of support exists and no judicial or

15
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adm ni strative decree or tenporary order for support has been
entered, the person owing the duty of support shall be liable to
the state for the entire cost of the nedical care provided on
behal f of the dependent child or spouse to whomthe duty of
support is owed.

18. The departnent director or his designee nmay conprom se,
settle or waive any such claimin whole or in part in the

interest of the nedical assistance program

16



